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RINGKASAN
Oleh:
Gilang Fitri Hermawan

Program Studi Hukum Program Doktor, Fakultas Hukum, Universitas Lambung
Mangkurat

Ringkasan Penelitian

Disertasi ini membahas kedudukan dan perlindungan hak kreditur konkuren dalam sistem
hukum kepailitan Indonesia. Permasalahan utama yang dikaji adalah ketidakseimbangan dalam
struktur pembagian harta pailit sebagaimana diatur dalam Undang-Undang Nomor 37 Tahun
2004 tentang Kepailitan dan Penundaan Kewajiban Pembayaran Utang, di mana kreditur
konkuren berada pada posisi terakhir dalam hierarki pembayaran setelah kreditur separatis dan
kreditur preferen. Dalam praktik kepailitan, kondisi tersebut sering menyebabkan kreditur
konkuren tidak memperoleh bagian dari boedel pailit atau hanya menerima bagian yang sangat
terbatas, sehingga menimbulkan persoalan keadilan distributif dan efektivitas perlindungan
hukum.

Penelitian ini menggunakan metode yuridis normatif dengan pendekatan peraturan perundang-
undangan, pendekatan konseptual, dan pendekatan perbandingan hukum. Kerangka teori yang
digunakan meliputi teori hak, teori keadilan distributif, dan teori kepastian hukum sebagai
landasan analisis terhadap struktur pembagian kreditur dan perlindungan hukum yang tersedia.
Untuk memperkaya analisis, dilakukan pula studi perbandingan dengan sistem kepailitan
Belanda, Singapura, dan Amerika Serikat guna melihat bagaimana yurisdiksi lain mengatur
perlindungan terhadap kreditur tanpa jaminan.

Hasil penelitian menunjukkan bahwa hakikat pembagian kreditur dalam hukum kepailitan
Indonesia bersifat hierarkis dengan pengakuan terhadap pengecualian berupa hak jaminan
kebendaan dan hak preferen tertentu. Meskipun pengaturan tersebut memberikan kepastian
hukum secara formal, pelaksanaannya belum sepenuhnya mencerminkan keadilan distributif,
khususnya bagi kreditur konkuren yang berada pada posisi paling lemah dalam struktur
pembayaran. Perluasan hak preferen, termasuk hak mendahulu negara atas pajak, berpotensi
mempersempit bahkan meniadakan hak pemulihan kreditur konkuren.

Sebagai kontribusi teoretis dan normatif, disertasi ini menawarkan rekonstruksi pengaturan hak
kreditur konkuren melalui penataan ulang struktur prioritas secara proporsional, pembentukan
mekanisme perlindungan minimum atas boedel pailit umum, serta penguatan transparansi dan
pengawasan dalam proses kepailitan. Rekonstruksi ini tidak menghapus hak kreditur separatis
maupun kepentingan negara, melainkan menempatkannya dalam kerangka kolektivitas
kepailitan yang lebih seimbang dan berkeadilan. Dengan demikian, penelitian ini diharapkan
dapat memberikan kontribusi bagi pembaruan hukum kepailitan nasional agar lebih responsif
terhadap perlindungan kreditur konkuren dan mendukung stabilitas sistem ekonomi.



SUMMARY
By:
Gilang Fitri Hermawan

Doctoral Program in Law Study Program, Faculty of Law, Lambung Mangkurat
University

This dissertation examines the legal position and protection of concurrent creditors under
Indonesian bankruptcy law, with particular emphasis on the distribution of the bankruptcy
estate and the extent to which the current system ensures fair treatment for unsecured creditors.
Under Law Number 37 of 2004 on Bankruptcy and Suspension of Debt Payment Obligations
(PKPU), concurrent creditors are placed at the lowest level of priority after secured creditors
and preferred creditors. In practice, this hierarchical distribution frequently results in
concurrent creditors receiving only a minimal recovery or no recovery at all, raising significant
concerns regarding distributive justice and the effectiveness of legal protection in Indonesian
insolvency proceedings.

This research employs a normative juridical method using statutory, conceptual, and
comparative approaches. The analysis is supported by a theoretical framework consisting of
the theory of rights, the theory of justice (distributive justice), and the theory of legal certainty.
In order to strengthen the assessment and develop a more comprehensive reform model, the
dissertation also conducts a comparative study of the insolvency systems of the Netherlands,
Singapore, and the United States, particularly regarding the treatment of unsecured creditors,
the limitation of preferential claims, and procedural mechanisms that enhance creditor
participation and transparency.

The findings demonstrate that the essence of creditor classification and distribution in
Indonesian bankruptcy law is fundamentally hierarchical, reflecting exceptions to the general
principle of equal distribution. Although the statutory framework provides formal legal
certainty through a clearly structured priority system, its practical implementation does not
fully realize distributive justice, especially for concurrent creditors who occupy the weakest
structural position. The expansion of preferential claims, including the state’s priority rights
for tax obligations, may significantly reduce or even eliminate the possibility of recovery for
concurrent creditors, thereby undermining the collective and equitable nature of bankruptcy as
a legal mechanism for debt settlement.

As a theoretical and normative contribution, this dissertation proposes a reconstruction of the
legal protection for concurrent creditors through a more proportionate priority structure, the
establishment of a minimum distribution mechanism for concurrent creditors from the general
bankruptcy estate, and the strengthening of transparency and supervision in estate
administration. This reconstruction does not seek to abolish the rights of secured creditors or
the legitimate fiscal interests of the state, but rather to integrate them within a more balanced
collective insolvency framework. The proposed reconstruction is expected to contribute to the
development of Indonesian bankruptcy law toward a more just, transparent, and effective
system, while also supporting broader economic stability through enhanced confidence in
insolvency proceedings.



ABSTRAK

Penelitian ini mengkaji hak Kreditur Konkuren dalam hukum kepailitan Indonesia
dengan fokus pada tiga isu utama, yaitu: (1) hakikat pembagian kreditur dalam
hukum kepailitan Indonesia; (2) apakah pengaturan pembagian harta pailit telah
memberikan kepastian hukum dan keadilan bagi kreditur yang bersengketa; serta
(3) bagaimana rekonstruksi pengaturan hak Kreditur Konkuren dalam sistem
kepailitan Indonesia. Penelitian ini menggunakan metode penelitian hukum
normatif dengan pendekatan perundang-undangan, konseptual, dan perbandingan
hukum.

Hasil penelitian menunjukkan bahwa sistem pembagian kreditur dalam kepailitan
Indonesia pada dasarnya bersifat hierarkis, dengan Kreditur Konkuren berada pada
posisi terakhir setelah kreditur separatis dan kreditur preferen. Meskipun
pengaturan tersebut memberikan kepastian hukum secara formal melalui struktur
prioritas pembayaran yang jelas, dalam praktiknya pengaturan pembagian harta
pailit belum sepenuhnya mewujudkan keadilan distributif, khususnya bagi Kreditur
Konkuren. Perluasan preferensi tertentu, termasuk hak mendahulu negara atas
pajak, berpotensi mengurangi bahkan meniadakan pemulihan bagi Kreditur
Konkuren, sehingga prinsip pembagian seimbang dalam kepailitan cenderung
bekerja secara residual.

Penelitian ini menawarkan rekonstruksi pengaturan hak Kreditur Konkuren melalui
penataan ulang struktur prioritas pembayaran secara proporsional, pembentukan
mekanisme perlindungan minimum atas boedel pailit umum bagi Kreditur
Konkuren, serta penguatan transparansi dan akuntabilitas dalam proses pemberesan
harta pailit. Rekonstruksi tersebut tetap mempertahankan keberadaan hak kreditur
separatis dan kepentingan negara, namun menempatkannya dalam kerangka
kolektivitas kepailitan yang lebih seimbang, sehingga perlindungan hak Kreditur
Konkuren tidak hanya bersifat normatif, tetapi juga operasional dalam praktik.

Kata Kunci: Kreditur Konkuren, Kepailitan, Pembagian Harta Pailit,
Perlindungan Hukum, Rekonstruksi Hukum.



ABSTRACT

This dissertation examines the legal position and protection of concurrent creditors
under Indonesian bankruptcy law, focusing on three principal issues: (1) the nature
of creditor distribution within the Indonesian bankruptcy system; (2) whether the
existing regulation on the distribution of the bankruptcy estate ensures legal
certainty and justice for disputing creditors; and (3) how the legal protection of
concurrent creditors can be reconstructed within the current bankruptcy
framework. This research employs a normative legal method using statutory,
conceptual, and comparative approaches.

The findings demonstrate that the Indonesian bankruptcy system adopts a
hierarchical structure of creditor classification, placing concurrent creditors in the
lowest priority after secured and preferred creditors. Although the statutory
framework under Law Number 37 of 2004 provides formal legal certainty through
a clearly defined priority system, its practical implementation does not fully realize
distributive justice, particularly for concurrent creditors. The expansion of
preferential claims, including the state’s priority over tax obligations, may
significantly reduce or even eliminate recovery for concurrent creditors, thereby
weakening the principle of proportional distribution in bankruptcy proceedings.

This dissertation proposes a reconstruction of concurrent creditors’ rights
through a more proportionate limitation of preferential claims, the establishment of
a minimum distribution mechanism from the general bankruptcy estate for
concurrent creditors, and the strengthening of transparency and accountability in
estate administration. This reconstruction does not abolish the rights of secured
creditors or the legitimate fiscal interests of the state, but rather integrates them
within a more balanced collective insolvency framework. The proposed model aims
to enhance substantive justice, legal certainty, and systemic fairness within
Indonesian bankruptcy law.

Keywords: Concurrent Creditors, Indonesian Bankruptcy Law,
Distribution of Bankruptcy Estate, Legal Protection, Legal Reconstruction.
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